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WE print elsewhere an opinion of the United States Court 
of Claims denying the application of Mrs. Belva A. Lock- 
wood, a married woman, to be admitted to practice as an at- 
torney in that court. Mrs. Lockwood is a licensed attorney 
practicing in the other inferior courts at Washington. In 
view of the fact that women are applying for admittance to 
the bar in various parts of the country, and in many cases 
with success, the case will no doubt interest our readers. 





JupceE BLatcHrorD, of the United States District Court for 
the Southern District of New York, has recently delivered an } 
opinion in the case of Hobbell and Chappell, bankrupts, 
holding that if an assignee in bankruptcy employs an attor- | 
ney, who renders legal services for him, the bill of the attor- 
ney should be presented by the assignee as part of his accounts, 
at the meeting of creditors where the assignee’s accounts are 
required to be presented by section 27 of the bankrupt law 
The opinion will be found in the Legal Gazette for May 8. 





WE publish elsewhere in this number notes of some inter- 
esting questions ruled by Mr. Justice MILLER in the case of 
The National Bank of Omaha v. Douglass County. The right 
of the national banks to sue by reason of their character as 
such in the federal courts of the district in which they are lo- 
cated is affirmed. The same point was recently decided in 
the same way by the Circuit Court of the U. S. for the East- 
ern District of Missouri. The points ruled by the learned 
justice concerning the remedy in equity in the circuit court 
to restrain the collection of illegal taxes are important and 
in one respect new. 





A Legal Objection to Cremation. 


The New York Times touches upon the vital objection to 
cremation in the following sentences: ‘‘ People who think 
upon the matter, instead of talking and writing about it, fore- 
see the terrible advantage and protection that the general es- 
tablishment of cremation would inevitably give to the poi- 
soner. In nine cases out of ten the crime of poisoning is de- 
tected by a chemical analysis of the contents of the stomach 
after interment. The investigation may be made weeks, or 
months, or years after the death of the victim. So long as 
the body exists undecayed the poisoner is not safe. But let the 
corpse be burnt into a handful of white ashes, and the danger 
of detection immediately disappears, and the chances of im- 
punity for the murderer are infinitely multiplied, and with 
them, of course, the incitement: to the crime.”’ 

To this the Albany Law Journal adds: ‘‘ And we are in- 
formed by the public prints that the life insurance companies 
strenuously object to the custom for the same reason. We 
hardly think that the legislature would forbid the relatives of 
a deceased person from burning his body, if they desired to 
adopt that course, or compel the survivors to obtain an order 
to show cause why the remains should not be burned, simply 
to accommodate a life insurance company. It would seem 
that in suspicious cases of death the ordinary coroner’s enquiry 


force when raised on behalf of the public, and however fanci- 
ful it may at first appear, seems on mature consideration to be 
founded in reason. It way well be that the practice of burn- 
ing rather than of burying human remains would increase the 
crime of poisoning. Anything that might add to the facili- 
ties of this crime should be jealously avoided, for, in spite of 
the boasted advances of chemical science, its detection is even 
now quite uncertain, as several recent murder trials evince.”’ 





Investments by Trustees. 


The American Law Register fer April contains an article on 
the investment of trust funds, written by A. S. B., whoever 
he is, at the conclusion of which the law in relation to the 
subjects discussed is summed up as follows : 

‘‘y. Where there is no express power of sale in the instru- 
ment creating a trust, and none is necessarily implied, and 
the discretion of the trustee is the sole restriction upon in- 
vestments, he will generally be protected where he has acted 
bona fide and with reasonable diligence and prudence. But 
in a state where the trustee is protected from loss which may 
arise from certain specified and so-called legal investments, 
the rule is much more stringent, and extraordinary care and 
diligence is required of the trustee as well as dona fides, and 
it is dangerous to invest trust funds in any other securities 
than in those thus indicated. 

‘*2. But where there is no express power of sale given, and 
where none such can necessarily be implied from the nature of 
the trustee’s duties, the only safe means of changing an in- 
secure investment, left so by the creator of the trust, is to 
make the change under the direction of the proper.court, and 
if done without such authority the trustee will be liable to the 
cestui que trust for breach of trust. 

‘* 3. Where there is no such power of sale and the trustee 
leaves unchanged an investment made by the testator, and loss 
ensues, he will generally be protected if acting with dona 
fides, even in cases where if there had been a power of sale 
and he had neglected to sell, he would have been liable under 
rule 1, laid down above. 

‘*4. Where a bank or other corporation permits a trustee 
holding certificates of its stock, transferable only by one of 
its officers, and on which the name of the legal owner appears 
as trustee for another, to part with that stock, and no remedy 
can be enforced against the trustee, the corporation is held to 
have constructive notice of the contents of the instrument 
creating the trust; and if the trustee has exceeded his powers, 
or in any way committed a breach of trust with the involun- 
tary aid of the corporation, the latter will be held liable to 
the same extent as the trustee. 

‘*5. Executors and administrators have, virtute officit, a pow- 
er to sell the estate of the decedent, and unless they have be- 
come trustees by the length of time which has elapsed since 
the conclusion of all the duties of the office of executor, a 
corporation permitting a transfer at their instance would not, 
without notice and if acting with dona fides, be held liable 





would answer every purpose. But the objection has more 


therefor.’’ 
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Compulsory Education. 


The legislature of New York, which has just adjourned, 
passed a law making the education of children within certain 
ages compulsory. ‘The Albany Law Journal comments upon 
it as follows : 

‘*The compulsory education act, just passed by the legislature 
of this state, commands parents and guardians of children be. 
tween eight and fifteen years of age to cause them to attend 
school at least fourteen weeks of each year, eight weeks of which 
shall be consecutive, or to cause them to be regularly instructed 
at home to the same extent, in spelling, reading, writing, Eng- 
lish grammar, geography and arithmetic, unless the physical 
or mental condition of the child is such as to render such at- 
tendance or instruction inexpedient and impracticable, and 
affixes a penalty of one dollar per week for the first, and five 
dollars per week not exceeding thirteen weeks in any one 
year, for each subsequent infraction. ‘The act also, in the sec- 
ond section, forbids the employment of any child under the 
age of fifteen years in any business during school hours of the 
public school in the school district where the child resides, 
unless the child shall have made the attendance or received 
the instruction above mentioned at least fourteen weeks of 
the fifty-two next preceding the year of such employment, 
and affixes a penalty of $50 for each infraction. If the pa- 
rent or guardian is unable to furnish the requisite text-books, 
the same shall be furnished at the public expense. These are 
the main provisions. Machinery for their enforcement is pro- 
vided. The wisdom of these provisions, especially of that of 
section 2, can scarcely be controverted. As a matter of 
public policy there can be no room for hesitation. It is best 
for society to have all its members intelligent. As to the 
matter of private right, it may be said that in a state of soci- 
ety no man has aright to be a dunce and a fool himself, nor 
to permit his children to grow up dunces and fools, unless na- 
tare is in the way. We regard the enactment as much more 
equitable and reasonable than the intelligence qualification 
required in some communities as a condition for the exercise 
of the elective franchise. The true way to get intelligent 
voters is to educate the masses from childhood. But we fear 
that the legislators have practically defeated the intent of the 
act by the permission to instruct at home. It must be ob- 
served also, that while in section two, relating to employment 
of children, there is a requirement that the attendance or in- 
struction shall be upon or by a teacher qualified to instruct in 
the specified branches, there is no such requirement as to the 
home instruction in the first section. So we donot see why a 
child may not remain at home practically uninstructed, if he 
is only idle also. We think this point will bear looking into 
more closely by the law-makers.”’ 





End of the Arkansas Gubernatorial Contest. 


We yield a small portion of our space in this number to 
publish the material part of the opinion of the federal attor- 
ney-general with reference to the armed contest for the gover- 
norship of the state of Arkansas. In the every-day practice 
of the lawyer questions of this kind will never occur, but 
viewed as a question of constitutional or public law, it is of 
unequalled importance. It relates to nothing less than whether 
the judiciary of a state will be tolerated in usurping a juris- 
diction which the constitution of the state has expressly re- 





poséd in the legislative branch of the government, when the 
inevitable result of such usurpation is to create or attempt a 
political revolution in the state, and to overwhelm it with an- 
archy and bloodshed. In many of the United States political 
parties are so evenly balanced that the result of a gubernato- 
rial election is not unfrequently determined by a few votes. 
It is manifest, then, that the peace and security of society re- 
quire that contests for the possession of the executive offices of 
a state government should be speedily determined by one tri- 
bunal, without appeal, and to the exclusion of all others. 
When, therefore, such jurisdiction is clearly vested in the leg- 
islative department of a state government, to tolerate the ex- 
ercice of it by the judiciary on the doubtful grounds which 
have been invoked in favor of it in this case, would be to set 
a precedent fraught with mischief and insecurity to the peace 
of every state in the Union. Happily the president, acting 
on the advice of his chief law-officer, has seen his duty clearly 
in this emergency, and. assuming the weight of responsibility 
which the constitution has laid upon him, has simply ignored 
the unwarranted and disgraceful exercise of judicial power by 
which Brooks for a time acquired and maintained possession 
of the capitol and archives of the state of Arkansas, and has 
issued his proclamation commanding him and his followers to 
disperse, designating them as ‘‘ turbulent and disorderly per- 
sons.”’ 

The opinion of the attorney-general presents in clear lan- 
guage the only view which it would seem an unprejudiced and 
dispassionate lawyer could entertain of the question. Con- 
cerning the extraordinary usurpation of jurisdiction of the 
circuit judge of Pulaski county, he uses the following severe 
but just language: ‘‘ That this circuit judge should have ren- 
dered judgment for Brooks, under these circumstances, is sur- 
prising ; and it is not too much to say that it presents a case 
of judicial insubordination which deserves the reprehension of 
every one who does not wish to see public confidence an un- 
certainty and the good faith of judicial proceedings wholly 
destroyed.’’ From his opinion it also appears that the extra- 
ordinary judgment of four of the judges of the Supreme Court 
of Arkansas sustaining the circuit judge in the exercise of this 
jurisdiction, and thereby overruling, but without noticing, 
their twice-pronounced decision to the contrary, was simply a 
judgment in a moot case, gotten up for the purpose of elicit- 
ing the opinion for public effect—the litigating defendant as 
well as three of the judges having previously sent a paper to the 
president informing him that they recognized Brooks as gov- 
ernor. The attorney-general ‘“‘ refrains from comment,’ but 
can not avoid declaring a conviction in which every honest 
lawyer must concur, that ‘‘a judgment obtained under such 
circumstances is not recognized as authority by any respecta- 
ble tribunal.”’ The full opinion will be found in the New 
York Herald of May 16. 





Municipal Bonds—Mode of Collection. 


The latest phase of the municipal bond controversy in the 
Supreme Court of the United States is presented by the case 
of Heine v. Board of Levee Commissioners, decided 
on the 4th instant. L 

The suit was in chancery, brought in the U. S. Circuit Court 
for Louisiana by the holders of bonds issued by the board of 
levee commissioners for certain parishes (counties) in Louis- 
iana, These boards are made by state of the statute guasé cor- 
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porations with power to issue bonds and to provide for their 
payment by the levy of taxes upon the property within the 
district. The bill alleges a failure of the board to levy taxes 
to pay interest on the bonds; that the levee commissioners 
have pretended to resign their office for the purpose of evad- 
ing this duty ; that the plaintiffs have applied to the judge of 
the district court who was by statute authorized to levy the 
tax to pay the bonds if the levee commissioners failed to do so. 
The prayer for relief is that the levee commissioners be re- 
quired to assess and collect the tax necessary to pay the bonds 
and interest, and if they fail, that the district judge be ordered 
to do the same. No suit at law had been brought or judg- 
ment recovered. A demurrer to the bill was sustained by the 
circuit court, and a decree thereon entered dismissing the bill, 
from which the plaintiffs appealed. The decree was affirmed 
by the supreme court, CLIFFoRD and SwayNnE, JJ., dissenting. 
Mr. Justice MILLER delivered the judgment of the court. In 
discussing the various grounds put forward to sustain the 
equity jurisdiction, the learned justice, with the concurrence 
of the other members of the court, except the two justices 
above named, lays down the following propositions : 

1. There can be no jurisdiction in equity to enforce the pay- 
ment of corporation bonds until the remedy at law has been 
exhausted. 


2. Where the law has provided that a tax shall be levied to 
pay such bonds, a mandamus after judgment to compel the 
levy of the tax, in the nature of an execution or process to en- 
force the judgment, is the only remedy. 


3. The fact that this remedy has been shown to be unavail- 
ing does not confer upon a court of equity the power to levy 
and collect taxes to pay the debt. 


4. The power to levy and collect taxes is a legislative func- 
tion in this country and does not belong to a court of equity, 
and can only be enforced by a court of law, through the of- 
ficers authorized by the legislature to levy the tax, if a writ of 
mandamus is appropriate to that purpose. 


5. Taxes are not liens unless declared so by the legislature 
under whose authority they are assessed. Still less can a lien 
be created by the mere duty to assess taxes, which has not 
been performed. 

In concluding his opinion, Mr. Justice MILLER holds the 
following striking language: ‘‘ There does not appear to be 
any authority founded on the recognized principles of a court 
of equity on which this bill can be sustained. If sustained 
at all it must (d¢) on the very broad ground that because the 
plaintiff finds himself unable to collect his debt by proceed- 
ings at law, it is the duty-of a court of equity to devise some 
mode by which it can be done. It is, however, the expe- 
rience of every day and of all men that debts are created 
which are never paid, though the creditor has exhausted all 
the resources of the law. It is a misfortune which, in the 
imperfection of human nature, often admits of no redress. 
The holder of a corporation bond must, in common with 
other men, submit to this calamity when the law affords no 
relief. 

‘‘ The power we are here asked to exercise is the very del- 
icate one of taxation. This power belongs in this country 
to the legislative sovereignty, state or national. In the 
case before us the national sovereignty has nothing to 
do with it. The power must be derived from the legislature 





of the state. So far as the present case is concerned, 
the state has delegated the power to the levee commissioners. 
If that body has ceased to exist, the remedy is in the legisla- 
ture to assess the tax by special statute or to vest the power in 
some other tribunal. It certainly is not vested, as in the ex- 
ercise of an original jurisdiction, in any federal court. It is 
unreasonable to suppose that the legislature would ever select 
a federal court for that purpose. It is not only not one of the 
inherent powers of the court to levy and collect taxes, but it 
is an invasion by the judiciary of the federal government of 
the legislative functions of the state government. It is a most 
extraordinary request, and a compliance with it would involve 
consequences no less out of the way of judicial procedure, the 
end of which no wisdom can foresee. In the case of Walkley 
v. Muscatine, and Rees v. Watertown, already cited, we have 
distinctly refused to enter on this course, and we see no reason 


‘in the present case to depart from the well-considered judg- 


ment of the court in those cases, especially the latter.’’ 





The Homestead Law and the Obligation of Con- 
tracts. 


It will be remembered that we took occasion in a previous 
number (ante, p. 173) briefly to discuss the question whether 
homestead exemption laws are constitutional so far as they 
operate upon existing contracts. The force of the cases ap- 
peared to be that such laws were not unconstitutional, unless 
the amount exempted was so large as to withdraw the greater 
part of the property of the debtor communities from execu- 
tion. The American Law Register for April contains a well- 
considered opinion of the Supreme Court of Mississippi, writ- 
ten by Mr. Justice SmrRatt, in which it is ruled that the right 
to seize and sell by judicial process a debtor’s property in sat- 
isfaction of a judgment against him, is a material part of the 
remedy for the enforcement of the contract on which the 
judgment is founded ; that any law of a state which materi- 
ally increases the amount of property exempt by law from 
execution, over the amount allowed when the contract was 
made, impairs the remedy materially, and ‘is therefore prohib- 
ited by the federal constitution ; and that the exemption law 
of Mississippi, passed in 1865, which increased the homestead 
exemption from 160 acres of land, not exceeding $1500 in 
value, to 240 acres regardless of its value, is, when applied to 
debts created before its passage, in violation of that clause of 
the federal constitution which prohibits states from passing 
laws impairing the obligation of contracts. — 

After reviewing the cases which bear on the question, the 
learned judge says : : 

“‘ The lesson of the adjudications is, that the creditor may 
trust to the law as it is when he contracts, to know how much 
of the estate of the debtor he may look to for satisfaction. 
The existing law is in the contemplation of both parties. 
That furnishes approximately a safe basis of credit. If sub- 
sequent law may come in, and deny satisfaction out of half 
the property before liable, it is too plain for argument or illus- 
tration, that such a statute seriously impairs the right. 

‘« There is hardly room for doubt that the greatly enlarged 
exemptions under the act of 1865 come within the range and 
condemnation of these principles. This will be manifest by 
comparing the law of 1857 with that of 1865. The former 
exempted the lands and building occupied as a residence, not 
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exceeding one hundred and sixty.acres in quantity, and 
$1500 in value, including the improvements. The latter ex- 
empted 240 acres regardless of its value, so laid off as to in- 
clude the dwelling-house and other buildings and the farm. 
The homestead as thus defined would, in all probability, 
equal half the value of the larger landed estates. Upon a crit- 
ical examination it might perhaps turn out that half of the 
land estates of the freeholders of the state were placed entirely 
beyond the reach of creditors. 
in quantity and value more than half of the cultivated !ands. 
The effect of the law, in many instances, is to free from debt 
property worth ten or twenty thousand dollars, to place many 
debtors in comparatively affluent circumstances beyond the 
reach of the smallest creditor. Credits predicated on the ba- 
sis of the law of 1857 may be perfectly solvent, and yet by 
the act of 1865 rendered insolvent. Such would be the con- 
sequences if the statute shall be construed to apply to pre- 
existing debts.’’ 

It will be seen by referring to.the article written by us, that 
the case of Stephenson y. Osborne, 41 Miss. 119, 130, was in- 
voked in support of what we supposed to be the prevailing rule. 
That case the Supreme Court of Mississippi now overrule. The 
opinion proceeds as follows : 


‘We would have no doubt or hesitation in declaring this 
Statute void as to pre-existing debts, because of the inhibition 
of the constitution, but for the embarrassment caused by the 
case of Stephenson y. Osborne, 41 Miss. 130. Mrs. Osborne, 
as widow, claimed the exempt personal property under the 
act of 1865, her husband having died simce its passage. This 
claim was contested upon the ground, as stated in the answer 
to her petition, that she had by a deed of separation from her 
husband renounced all her rights and claims upon his estate. It 
does not appear from the report that a concession of her de- 
mand would have injured the creditors. It was conceded by 
her counsel in his brief, that the law was unconstitutional as 
to pre-existing creditors. Her right was predicated in argu- 
ment.on the. fact that the estate was solvent, indebted not ex- 
ceeding $500, and that her husband died after the law was in 
force. The question was not whether the law was void be- 
cause it impaired the obligation of contracts; but rather 
whether the widow could take the personal property exempted 
by the statute in force at the death of the husband. It may 
not have been necessary to decide this question to pass upon 
the validity of the lawas to prior creditors. What was said in 
argument by the court on the last point, entitled as it is to 
the highest respect and consideration, might be accepted as 
dicta. We are strongly inclined to the opinion that the en- 
larged homestead, as defined in the act of 1865, is prospect- 
‘ive—allowable against after-incurred liabilities. By express 
words, the homestead, under the act of 1857, may be claimed 
against future debts. The act of 1865 imports by its title to 
be an amendment of the existing laws. That purpose is clearly 
set forth in the seventh section, ‘that this act shall be con- 
strued as amendatory of the exemption laws of this state, and 
not intended to repeal the said laws, otherwise than that the 
amendments shall supersede the former acts, so herein revised 
and amended.’ The amendments mainly are an increase 
and description of the property, and directions as to pre- 
ferring the claim, and settling doubts as to the right claimed. 
The prospective feature of the former law is not repealed by 


It would embrace both in | 





express words. If accomplished at all, it is by implication. 
Such repeals are not favored nor tolerated except for incon- 
sistency and repugnance. Courts ought to assume that the 
legislature have declared how far the repeal shall extend, and 
will not enlarge it by implication, unless there is plain incon- 
sistency and incompatibility ; moreover, a statute should be so 
construed as that it may have effect. It is never to be in- 
ferred that the legislature intended to transcend the limits of 
its power. Statutes should be so interpreted, if the language 
and subject-matter will admit of it, as to conform to the fun- 
damental law. A rendering which will harmonize with the 
constitution should be adopted, rather than one which shall 
be repugnant to it. In Gunn vy. Barry, 15 Wall., the intima- 
tion is strong that the law of Georgia, which is much like 
our statute of 1865, was prospective in ‘its effects; the state 
court, however, had decided otherwise. 

“« Accepting the decisions of the Supreme Court of the 
United States as conclusive authority upon constitutional 
questions, we are constrained to the conclusion that the adju- 
dications of that court condemn the increased exemptions of 
1865, so far as prior creditors are affected, as violative of the 
constitution. It was observed by the court in Stephenson v. 
Osborne, 41 Miss., that it had not met with an authority in 
which the constitutionality of exemption laws was raised and 
decided. Since that decision the case reported in 15 Wall. 
has been adjudged, and also a very well considered case re- 
ported in 22 Grattan, 266. ; 

“To dissent from a former judgment pronounced in this 
court is always attended with serious embarrassment. It should 
never be done until mature reflection had engendered the 
clearest conviction. But in cases like this we are subor- 
dinate to the Supreme Court of the United States, and must 
receive the expositions of the constitution by that tribunal as 
authoritative and binding upon us. As a court it is our duty 
to pronounce the law, we can not, however, close our eyes to 
the consequences of our judgments, as they may affect the 
business and social interests of the community. We believe 
with confidence, that .the conclusion to which we have come 
will promote public good. The principle vindicated will 
give stability and uniformity to the business and industries of 
the people. Individuals in their dealings and transactions 
will be governed in their credits and liabilities by a surer and 
more permanent standard. It may serve to check somewhat 
the disposition to risky speculation, and inculcate a sterner 
morality to respect the inviolability of contracts. It plainly 
teaches the lesson of self-reliance and self-dependence as a 
rule of conduct in business, and a better means of extrication 
out of embarrassments than periodic appeals to legislative 
power to interpose for relief.’’ 





The Personal Liability of Bank Directors for the 
Conversion of Special Deposits. 


Some time since we received, through the courtesy of 
Thomas H. Hines, Esq., of Bowling Green, Kentucky, a 
copy of the opinion of the court of appeals of that state in 
the cases of The United Society of Shakers v. Under, and 
Wm. Davenport v. Underwood, in which the above subject is 
considered. We have deferred publishing it from time to time, 
hoping to find time to write a note to it. Inthe meantime it 


has been published in several of the legal periodicals, includ- 
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ing the American Law Register for April, where it is supple- | facts constituting causes of action, and this being the case, 
mented with a note by Judge REpFiELp. ,under our rules of civil procedure the general demurrer 


The force of the ruling is that bank directors will be held | should have been overruled.’’ 
responsible to the depositors for the loss or converson by the | In his note to the case, Judge RepriEtp, while appreciating 
bank of special deposits in such bank whenever they know of | the high sense of justice implied in holding not only the bank, 
such conversion, or might have known of it by the exercise of | but also the directors, responsible for all the wrongful acts of 
such care and diligence as the law requires of such officers in | the subordinate officers and servants of the bank, does not 
representing the affairs of the bank ; and that bank directors | Concur in the result reached. He says: 
must be considered as affected with the knowledge of such facts; ‘‘ The case being tried on demurrer will rest upon the legal 
as appear upon the bank books. The question arose on demur- force of the averments in the complaint. And these, as stated 
rer to the plaintiffs’ petitions, the substantial allegations of | in the opinion, are only that the appellees ‘and each of them 
which were that certain special deposits were made, and that | had, or could have had, by the use of the most ordinary dili- 
the officers of the bank converted them—not to the personal | gence and investigation, ample notice.’ As this is an aver- 
emolument of the directors—but fo the use and emolument of | ment in the pleadings of the .appellants, it must receive the 
the bank, and that of such wrongful conversion and appropri- |.least favorable construction towards them. In that view it im- 
ation the defendants had, or could have had, by the most or- | ports, not that the appellees had notice, but that they might 
dinary diligence, ample notice. It was also substantially | have obtained notice by proper investigation. And by look- 
charged in each petition that the defendants, acting as direct- ing into the averment in one of the cases we find that this no- 
ors, ‘‘ did, on various occasions, declare dividends when the | tice consisted in: ‘had notice, as well as from the ledger, 
condition of the bank did not justify the same, and so appro- | books and accounts of said bank, as from its correspondence, 
priated to themselves, they being the largest stockholders, | reconcilements and statements.’ This imports, on the proper 
large sums of money actually realized from the conversion of construction towards the pleader, that if the appellees had ex- 
the plaintiffs’ property as aforesaid.’’ | amined all these sources of information they would have dis- 

In the opinion delivered by Linpsay, J., the court say that | covered that the bank, by their tellers and cashier, had put 
‘the liability of the bank in these actions does not depend | these bonds to their own use. But this only implies a notice 
alone upon the averment of want of care and fidelity upon the | after the fact of conversion, since the avails would only ap- 
part of the directors. It isspecifically charged that the deposits | pear upon the books, probably, when converted into money. 
were sold by its officers and the proceeds thereof converted | But that is not important here. 
to its use and emolument with the knowledge of the directors. | ‘* But upon the most favorable construction for the appel- 
The facts thus alleged imply the conversion by the bailee of | lants, these averments can imply nothing more than that the 
the bajlor’s goods, for which, at the common law, an action of | appellees were deficient in the exercise of the proper degree 
trover would lie. The question here presenting itself for our | of care and diligence in the matter. But if any principle in 
decision is, whether the directors, who had knowledge of | the law of business corporations is entirely well settled, it is 
these alleged wrongful sales, can be held to answer personally | that the creditors of such corporations have no right of action 





for the deposits so converted.’’ 

Further on, the conclusion of the court is put upon clearer 
ground. Thecourtsay: ‘‘ These appellants allege that their 
bonds were sold by the officers of the bank, and the proceeds 
paid out in the satisfaction of claims against it, and in the 
payment of dividends to the stockholders, and that of all 
this appellees had notice. Having notice, it was their duty, 
and they had full power in the premises, to prevent the sales. 
Failing in this, their subsequent action in directing the pro- 
ceeds, or some portion thereof, to be paid out in the shape of 
dividends to the stockholders, including themselves, was a rat- 
ification of the conversion which they had theretofore wrong- 
fully permitted. Considering their alleged wilful failure to 
discharge a plain duty, their ratification of the unauthorized 
sale and the appropriation to themselves of portions of the 
proceeds arising therefrom, there seems to be no valid reason, 
even under the rules of pleading at the common law, why they 
might not be held liable with the bank in an action of trover 
and conversion; but if there be well-founded doubt as to this 
conclusion, an action on the case would undoubtedly lie to 
compel them to make good a loss resulting from a palpable 
failure upon their part to discharge a plain legal duty, the per- 
formance of which the complainants had the right to demand 
at their hands, and the non-performance of which was the di- 
rect and immediate cause of the loss. It follows, therefore, 
that each of the two petitions under consideration sets out 


| against the officers for mere omission of duty—mere nonfea- 

sance. Such defaults aré only breaches of obligation towards 
| the corporation, in which its creditors have no actionable in- 
terest. In the case of special deposits in a bank, the corpo- 
ration is the depositary and not the officer receiving the same. 
Foster v. Essex Bank, 17 Mass. 479. There is thus no privity 
by way of contract or duty created between the depositary 
and any of the officers of the bank. It is competent for 
‘banks to receive the special deposits of their customers, but 
they are not obliged to do so whenever requested. Thatcher 
v. State Bank, 5 Sandf. Ch. 121. The bank in the case of 
| special deposits are only gratuitous bailees, owing the lowest 
degree of care. Such deposits are not usually entered upon 
the books or certified to the depositor, but there are probably 
different practices in regard to this. The directors of a bank 
would not ordinarily know much in regard to such deposits, 
| and could scarcely be expected to keep any lookout in regard 
to them. The president might know more than the ordinary 
directors, but even he could scarcely be considered as owing 
any special duty, and if he did, it would be to the bank and 
not the depositor. The cashier and tellers would naturally 
have the entire charge of such deposits, and their duty to the 
bank would extend only to seeing that they were not need- 
lessly exposed to loss or damage, and no duty from such offi- 
cers would be due the depositor. 





‘* But, as said in Foster v. Essex Bank, supra, it would be 
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a breach of trust for the bank or any of its officers to open a 


package left on special deposit, and whoever did or counsel- 
led such act, would be responsible to the owner for such tort. 


And if done by an officer of the bank for its use and benefit, | 


there can be no doubt the bank would be responsible, and we 


think the bank would now be held responsible in such case, | 


whether the avails went to its own use or not. 


The contrary | 


was held in Foster v. Essex Bank, but the old idea that cor- | 


porations were not responsible for the wilful act of their ser- 


vants is now nearly abondoned and the more sensible rule | 


adopted that corporations are responsible for all acts of their 
servants within the range of their employment. 

‘* We have reviewed the cases upon this question in 1 Rail- 
ways, §130, pp. 532-542. One of the latest English cases on 
the point is Burns v. Poulson, L. R. 8 C. P. 563. See also 
Ward vy. London Omnibus Co., 27 L. T. N. S. 761. In the 


late case of Swift v. Winterbotham, L. R. 8 Q. B. 244, it is| : ; 
. " ’ | 1849, pp. 206, 2 des ‘‘ That it shall be lawful for the 
held that a bank is responsible for the wilfully wrong act of | og cough agp poe 


its servant committed in the course of his employment. But 
it is not important to discuss this point here. 
show that such officers and servants are liable to the owner of 
such special deposits for their own wilful acts, but not for mere 


negligence in the discharge of their duty to the bank, although 


The New Jersey Pavement Case. 


THE MAYOR & COMMON COUNCIL OF NEWARK v. THE 
STATE, AGENS ¢f a/., PROSECUTORS. 


| Court of Errors and Appeals of New Fersey, March Term, 
1874. 


1. Constitutional Law—Assessments for Street Paving.—A statute authoriz- 
ing the expense of paving the road-bed of a city street, to be assessed in the proportion 
of two-thirds on the property abutting on the street, and the remaining third on the 
public at large, is unconstitutional. 

2. . Assessments to be Proportioned to Benefits.—Assess- 
ments for local improvements of this character may be made against the property pecu- 
liarly benefited, but such assessments must be made to the extent only of such peculiar 








| benefits, 


The books all | 


the depositor may suffer an incidental loss thereby. Bowlin | 


v. Nye, ro Cash. 416; Angell & Ames on Corp. §§ 241 ef seg.; 
Story on Agency, chap. XII, §§ 308 ef seg. Mr. Justice Story 
thus states the rule: ‘ He [the agent] is not in general (fur 
there are exceptions) [referring to cases of maritime con- 
tracts] liable to third persons for his own nonfeasance or omis- 
sions of duty in the course of his employment. iis Hadility 
in these latter cases is solely to his principal. The early cases of 
McManus v. Crickett, 1 East, 106; Ellis v. Turner, 8 T. R. 


; F . Esse k ; hanics’ B ea 
$35 =on © ro esr reat es, Mane | of such street or section thereof, two thirds of the cost and ex- 


The Bank of Columbia, 5 Wheat. 326, and some others, 
wherein it has been held that the master is not responsible for 
any wilful act of his servant, since that is, ipso facto, a de- 
parture from the employment, may be said to have a kind of a 
half-dying existence still. But the introduction of railways 
has compelled the courts to hold corporations responsible for 
all acts of their servants, however wilful, providing they come 
fairly within the range of the employment and are profes- 
sedly done on behalf of such corporations. And negligence 
is not inferrable from the loss merely ; the burden of proof ot 
negligence rests on the plaintiff. Smith v. Bank, 99 Mass. 605. 

‘* But here the persons performing the wrongful acts com- 
plained of were in no sense the servants of the appellees. 
They were the servants of the bank, as much as any servants 
employed under the supervision of a superintendent are the 
servants of the common,master. It would present a novelty 
in jurisprudence to hold the general superintendent of works 
personally responsible for the acts of his subordinate to those 
dealing with the owner, upon the ground that he did not re- 
strain such subordinates from dereliction of duty. But that, 
in principle, is this case. And we can not suppose, if the 
bank were still solvent, any one would dream of maintain- 
ing this action.’’ 





—Sir Epwarp THORNTON, who acted as umpire between Mexico and 
the United States in Indian depredation claims, has decided that the Gads- 
den treaty of 1853 exonerates us from all liability for the acts of the Indi- 
ans. This decision is most important, as something like thirty-one mil- 
lions dollars were involved in the claims. 





--. 


. Improvements of Sidewalks.—This rule does not apply to 
the improvements of the sidewalk, which is to be regarded as subservient to the prem- 
ises to which it is attached, and the expense of improving which may be charged wholly 
to the owner. 


The seventh section of the charter of Newark (pamphlet laws 


common council, on the application of three-fourths of the owners 
of property in any street, to order the said street or section of the 
street to be graded, gravelled, paved, flagged or planked, either in 
whole or in part, in such manner as they shall deem most advisa- 


| ble.” &c., and that after the said grading, gravelling, paving, &c., 


is once effected, then the city shall take charge of and keep the 
same in repair without further assessments. Acts 1849, pp. 206, 
207. 

A section of Broad street, between Market street and the Mor- 
ris canal, was originally paved under the foregoing provision, and 
had been now repaved by virtue of the following section in the 
supplement to the charter passed 18th March, 1868, page 411, viz.: 
“ That when more than one half of the owners of the frontage on 
the line of any street, or section thereof, which is now paved, shall 
apply to have such street or section repaved, it may be lawful for 
the common council to order and caus¢ the repaving thereof, and 
| they shall assess upon the owners of the lots fronting upon the line 


penses of such repaving, and the city treasury sha!l bear the re- 
maining one-third ; and the city shall be entitled to all the old ma- 
terial, and said assessment to be made in all respects as were re- 
quired by the act to which this is a supplement and the supple- 
ments thereto in cases of the original paving of streets.” 

BEASLEY, Ch. J.—The writ in this case has brought before the 
court the proceedings in the assessment of the expenses incurred 
in repaving the road-bed of a portion of one of the public streets 
in the city of Newark. The cost of this work has been imposed 
in accordance with the directions of the legislative act authorizing 
their improvements in the proportion of two-thirds of such cost on 
the owners of the lots fronting on the line of the section of the 
street thus repaved, and the remaining third on the city treasury. 
It thus appears that the statute in question undertakes to fix at the 
mere will of the legislature the ratio of expenses to be put upon the 
owners of the property along the line of the improvement, and the 
question is whether such an act is valid. 

This enquiry, thus involved, has of late been so exhaustively 
discussed in a crowd of judicial decisions, that I do not feel in- 
clined to do more than to so far referto general principles as may be 
necessary to explain clearly what I conceive to have been hereto- 
fore decided by this court. 

The doctrine that it is competent for the legislature to direct the 
expense of opening, paving or improving a public street, or at least 
some part of such expense to be put as a special burthen upon the 
property in the neighborhood of such improvement, can not, at 
this day, be drawn in question. There is nothing in the constitu- 
tion of this s:ate that rm quires that all the property in the state, or 
in any particular subdivision of the state, must be embraced in the 
operation of every law laying a tax. That the effect of such laws 
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may not extend beyond certain presented limits is perfectly indis- 
putable. 

It is upon this principle that taxes raised in counties, townships 
and cities are vindicable. But while it is thus clear that the bur- 
den of a particular tax may be placed exclusively upon any partic- 
ular district to whose benefit such tax is to inure, it seems to me 
it is equally clear that when such burden is sought to be imposed 
on particular lands, not in themselves constituting a political sub- 


' 
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prerogatives of the government, and it can be only in cases free 
from all doubts, that its exercise can be declared by the courts to 
be illegal. But such a case, if it can ever arise, is certainly pre- 
sented when property is specified out of which a public improve- 
ment is to be paid for in excess of the value specially imparted to 
it by such improvement. As to such excess | can not distinguish 
an act exacting its payment from the exercise of the power of em- 
inent domain. In case of taxation the citizen pays his quota of 


division of the state, that we at once approach the line which is | the common burthen ; when his land is sequestered for the public 


the boundary between acts of taxation and acts of confiscation. I 

think it is impossible to assert, with the least show of reason, that | 
the legislative right to select the subject of taxation is not a lim- 

ited right; for it would seem much more in accordance with cor- | 
rect theory to maintain that the power of selection of the property 

to be taxed can not be contracted to narrower hands than the po- | 
litical district within which it is to operate, than that such power is | 
entirely illimitable. If such prerogative has no trammel or cir- 
cumscription, then it follows that the entire burden of one of these 
public improvements can be placed, by the force of the legislative 
will, on the property of a few énumerated citizens, or even on that 
of a single citizen. In a government in which the legislative pow- 
er is not omnipotent, and in which it is a fundamental axiom that 
private property cannot be taken without just compensation, the 
existence of an unlimited right in the law-making power to con- 
centrate the burden of a tax upon specified property does not ex- 
ist. If a statute should direct a certain street in acity to be paved 
and the expense of such paving to be assessed on the houses stand- 


use he contributes more than such quota; and this is the distinc- 
tion between the effect of the exercise of the taxing power and that 
of eminent domain. 

When, then, the overplus beyond benefits from these local im- 
provements is laid upon a few land-owners, such citizens, with re- 
spect to such overplus, are required to defray more than their share 
of the public outlay, and the concise act is not withia the proper 


' scope of the power to tax. As it does not seem practicable to de- 
' fine the area upon which a tax can be legitimately laid, and be- 


yond which it can not be legitimately extended, and as there is, 
as has been shown, necessarily a limit to the power of selection 
in such instance, the principle stated in the case cited is perhaps 
the only one that can be devised whereby to graduate the power. 
Consequently when the improvement, as in the present instance, 
is primarily for the public welfare, and is only incidentally for the 
benefit of the land-owner, the rule thus established ought to be 
originally applied and adhered to. 


With the doctrine thus expounded the case of The State v. Ful- 


ing at the four corners of such street, this would not be an act of | jer, 5 Vroom, 227, is not in harmony. This was an assessment 
taxation, and it is presumed that no one would assert it to be such. | for the improvement of a sidewalk, and in that feature differed 
If this can not be maintained, then it follows that it is conceded | from the present one, which is for the improvement of the road- 
that the legislative power in question is not completely arbitrary. | hed, | think the difference is a substantial one. A sidewalk has 
It has its limits, and the only enquiry is where that limit is to be | always, in the laws and usages of this state, been regarded as an 





placed. 

This question was considered, and as it was supposed, was defin- 
itely settled by this court in the case of The Tide-Water Company 
v. Coster, reported in 3 C. E. Green, 518. The principle men- 
tioned by that decision was that the cost of a public im- 
provement might be imposed on particularized property to the ex- 
tent to which such property was exceptionally benefited, and that 


_any special burden beyond that measure was illegal. It was upon 


this principle that the case was rested. 

The rule thus adopted stands upon the idea that it establishes a 
standard by which, with at least an approach to precision, an act 
of taxation may be distinguished from an act of confiscation. 

So far as the particularized property is specially benefited, an ex- 
action to that extent will not be a condemnationof property to the 
public use, because an equivalent is returned. And this is the 
ground upon which the abnormal burthen put upon the land 
owners is justified. Speaking on this subject, Chief Justice GREEN 
says: ‘‘ The theory upon which such assessments are sustained as 
a legitimate exercise of the taxing power is that the party assessed 
is locally and peculiarly benefited over and above the ordinary 
benefit which as one of the community he receives in all public 
improvements, the precise extent of the assessment.” State v. City 
of Newark, 3 Dutcher, Igo. 


It follows, then, that these local assessments are justifiable on the 
ground above, that the locality is to be especially to be benefited 
by the outlay of the money to be raised. 

Unless this is the case no reason can be assigned why the tax is 
not general. 

An assessment laid on property along a city street, for an im- 
provement made on another street in a distant part of the same 
city, would be universally condemned both on moral and legal 
grounds. And yet there is no difference between such an extortion 
and the requisition upon a land-owner to pay for a public improve- 
ment over and above the exception benefit received by him. It is 
true that the power of taxing is one of the high and indispensable 


| appendage to and part of the premises to which it is attached, and 
_is so essential to the beneficial use of such premises, that the im- 
provement may well be regarded as a burthen belonging to the 
| ownership of the land, and the order or requisition for such im- 
provement as a police regulation. 


On this ground I conceive it to be quite legitimate to direct it to 
be put in order at the sole expense of the owner of the property 
to which it is subservient and indispensable. 

But in the reported case there was another circumstance which 
illegalized the preceedings. A part of the expense of construct- 
ing the sidewalk on one side of the street was thrown on the own- 
ers of the other side of the same street. The portion of the bur- 
then thus transferred was one-sixth of the expense, and it was di- 
rected to that extent to be imposed irrespective of the amount of 
any ascertained benefit conferred. This brought the case within 
the prohibition inherent in the rule laid down in the Tide-Water 
case, so that the proceedings should have been set aside. The 
suggestion that in this class of cases it will be presumed that the 
benefits equal the burthen imposed until the contrary is shown 
cannot prevail. If well founded, it would have led to a different 
result in the Tide-Water case. The only safe rule is, that the 
statute authorizing the assessment shall itself tix, either in terms or 
by fair implication, the legal standard to which such assessment 
must be made to conform. In no other way can property be ad- 
equately protected, 

The other objections by the counsel for the plaintiff in error do 
not seem to me well founded. I can perceive no solid foundation 
for the position that the law under which the assessment in question 
has been made raises up a contract between the land-owner and 
the public. This statute declares that it shall be lawful for the 
common council, on the application of three-fourths of the owners 
of property in any street, to order, etc., and it then adds that after 
such grading, etc., is effected, then ‘‘ the city shall take charge of 
and keep the same in repair without further assessment.” The 





argument was that after the land-owners had petitioned and the 
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work was done, a bargain was constituted, the essential stipula- 
tion of which is that the expense of keeping the street in order 
shall be borne by the public. But how is this language to be con- 
verted into that of contract? It is not soin form, for it makes no 
offer to the land-owner. Nor is the substance with which it deals 
the subject-matter of agreement. It does not purport to ask from 
the citizen anything which the state has not the right to demand. 
The purpose is to define the mode and the extent of the legislative 
power ofthe municipality, The power conceded might have been 
given in an unqualified form, but its exercise was restricted with 
the condition that it should not be used unless a certain proportion 
of the owners of property consented, and that the power should 
not be used a second time. But these limitations on the preroga- 
tive of local legislation are concessions to the citizens, and can- 
not with any show of reason be transformed into considerations 
moving from the citizen to the state on which a contract can be 
built up. The admission of such a doctrine would carry many 
mischiefs with it. Agreements could be inferred from a large 
number of the ordinary acts of legislature, Public roads are laid 
on the application of a certain number of freeh«lders, and the 
statute directs that after such roads are laid they shall be opened 
and maintained at the public expense. Why, under such circum- 
stances, can not a contract be claimed as well as in the case now 
in hand? Numerous other examples of laws from which, by the 
same course of reasoning, contracts might be deduced will readily 
occur, if the mind is given to the subject. 


Neither do the decisions which were cited lend, as it appears to 


me, the least countenance to the doctrine in question. These are 
all cases outside of the ordinary field of legisiation, and in which 
the citizen was induced to do some act or yield up some right or 
property which could not be taken from him except by his vol- 
untary cession. The true principle undoubtedly is, that when it 
is alleged that any part of the sovereign power has been parted 
with by force of an agreement, such agreement must be clearly 
manifested. The cases are largely collected in the excellent work 
of Justice Cooley on Constitutional Limitations, p. 280. The lan- 
guage of the present statute has not such an aspect, and the in- 
tendment that it was the intention to give up forever any part of 
the public control with respect of the mode of keeping in order the 
streets of a great city, is not entertained for an instant. This ex- 
ception to the proceedings can not be sustained. 

On the other points raised on the argument, I agree with the 
views expressed in the supreme court. 

There are other legal difficulties in the mode of making assess- 
ments under the statutory provisions above cr'ticised which were 
not stated on the argument, which | shall not further notice than 
to intimate that I am not to be understood as sanctioning them by 
my silence. 

On the ground first above stated the judgment should be re- 
versed. 

JUDGMENT REVERSED. 


NOTE.—We have heretofore adverted to this case (CENTRAL LAW JouR- 
NAL, p. 245) and now propose to add but a few words concerning 
it. One leading proposition decided is that, as respects assessments upon 
abutters, there is a distinction as to the extent of legislative power between 
paving streets, and sidewalks as distinguished from streets. It is affimed that 
the legislature has the power to order the sidewalks to be paved at the sole ex- 
pense of the adjoining owner, while the same power as respects the grading 
and paving of streets (proper) is denied. We do not recall any case elsewhere 
in which the same distinction is judicially asserted, while in many cases it has, 
impliedly at least, been demed, and the improvement of streets and sidewalks 
placed upon the same grounds. 

The power to make local improvements at the expense of the adjoining 
property is a branch of the taxing power. The power to tax includes, in the 
absence of special constitutional restriction, the power to affortion the tax. 
The power of the legislature to direct all or at least some portion of the expense 
of opening and improving streets to be put as a special burden on the prop- 
erty in the neighborhood is conceded in the opinion to admit of no question. 
It is denied, however, that the /egis/ature can fix the proportion of the expense 





to be borne by the adjoining owner and by the municipality at large, 
and the principle is asserted that the cost of the improvement may 
be imposed on the abutter only to the extent that his property is 
specially or exceptionally benefited—all beyond this, says the court, 
is illegal. The equity of this principle is obvious. The question of 
doubt is,who or what tribunal is to decide upon the extent to which the 
property is benefited? In other words, is the extent to which property will be 
benefited by improvements of a given character a legislative or judicial ques- 
tion? We should have been glad to have seen a fuller discussion of this as- 
pect of the subject by the able and learned chief justice. Such improvements 
as grading and paving streets must be made by a general tax or a special as- 
sessment, or both. It has generally been considered that it was for the legis- 
lature to determine whether the expense should be borne in the one way or 
the other, or by a union of both. Municipality v. Dunn, 1o La. An. 57; 
People v Mayor, &c , of Brooklyn (leading case), 4 N. Y. 419. But the sub- 
ject is full of difficulties, and some courts have, asin the principal case, as- 
serted limitations on the power of the legislature. Hammett v. Philadelphia, 
65 Pa. St. 146; Woodbridge v. Detroit, 8 Mich. 274; Hoyt v. East Saginaw, 
19 Mich. 39; Cooley Const. Lim. 508; Dillon Munic. Corp. secs. 596, 597. 





Married Women as Lawyers. 
Jn re BELVA A. LOCKWOOD. 
United States Court of Claims, May 11, 1874. 


Hon. CHARLES D. Drake, Chief Justice. 
EDWARD G. LORING, 
Cuar_es C. Nott, } Judges. 
EBENEZER PECK, 


Married Women can not be Attorneys .—Under the constitution and laws of 
the United States a married woman is without legal capacity to take the office of attor- 
ney, and no court has power to admit her to such office. 


Nort, J., delivered the opinion of the court. 


This is an application in effect, though not in purpose, to have 
the law declared to be that the wife of a judge of a United States 
court may appear at its bar, and being found duly qualified, be ad- 
mitted to the practice of the law before her husband. This effect 
of the application has probably not entered the mind of the ap- 
plicant, but it is, nevertheless, the duty of the court to survey the 
entire limits of the legal situation and foresee the effects which must 
necessarily follow the grant of her petition ; for, if she be lawfully 
entitled to admission to this bar, no discrimination can be made 
between her and every other married woman, properly qualified, 
domiciled in the District of Columbia. If it be true that there is 
no law to prevent a woman from acquiring the office of an attor- 
ney, it is equally true that there is no Jaw to forbid the wives of the 
judges and law officers of the governn.ent from acquiring the same 
privilege. Therefore, if we decide that this application should be 
granted, we must at the same time decide that two beings whom 
the common law regards, in every material interest, as nearly as 
possible, as one, can discharge, without detriment to the interests 
of public justice, the dissimilar duties of arbiter and advocate. 

The applicant comes before us as a married woman, domiciled 
in the District of Columbia, where the common law, except as it 
may have been altered by statute, prevails. It is needless to say 
that a system of law which prohibited the husband and wife from 
occupying the legal relations of witnesses for or against each 
other, and which scrupulously assured to every suitor an impar- 
tial tribunal, never contemplated as a possibility that{thejrights of 
third persons might be confided to judges liable to be swayed by 
the most powerful influence known to the law or to humanity. 
That there has been no express provision by statute, and that there 
was no exceptional rule at common law, to prevent any such dan- 
gerous and scandalous practice, certainly indicates that the law 
has never been considered to authorize the admission of women to 
the bar. It is not to be understood that there is any immediate 
likelihood that the wives of the judges or law officers of the gov- 
ernment will descend to any Suchimpropriety. Nevertheless, two 
things may be said of the matter: First, that the administration 
of justice should not be leftto depend upon any man er woman's 








s of 
tor- 


ive 
tes 
ad- 
ect 
ap- 
the 
just 
ally 
ide 
ed, 
» is 
tor- 
the 
me 
| be 
om 
ras 
ests 


led 
is it 
say 
rom 
ach 
par- 
s of 
| by 
‘ity. 
rere 
lan- 
law 
nto 
iate 
rOV- 
two 
tion 
an’s 


May 21, 1874.] 


sense of propriety; and, second, that whenever the wife of a judge 
or attorney-general is admitted to practice, she will speedily ac- 
quire a very lucrative practice, which may sufficiently piece out 
her husband's salary, but which will as quickly occasion suspicions 
of partiality and corruption on the part of that branch of the gov- 
ernment whose power and usefulness peculiarly rest upon the re- 
spect and confidence of the community. 


Before this application can be granted there are three questions 
which must be considerd: First, is there any statutory law allow- 
ing women to practice in the courts of the United States; second, 
if there be none, was there any precedent of the kind at the time 
when the court was established; third, if there is neither positive 
enactment nor established precedent to sustain this application, 
would a woman be entitled to admission at common law ? 


All of these questions, it is needless to say, must be answered 
in the negative. There is a statute relating to the separate prop- 
erty of the wife, but this is not a question of property. Admission 
to the bar constitutes an office. Its exercise is neither an ordinary 
avocation nor a natural right. It is an artificial employment cre- 
ated not to give idle persons occupation, nor needy persons sub- 
sistence, but its purpose is simply to aid in the administration of 
public justice. The question is not whether this and that person 
can make a living at the bar, but whether their admission to the 
bar will assist in carrying out the purposes of jurisprudence. More- 
over, the statute which it was said, on argument, has ‘“ thoroughly 
exploded” the common-law notion that husband and wife are one, 
is copied from the New York married woman act (Session Laws 
1849, p. 528), as to which it has been held by the highest court in 
the state that the act changes the common law only in the particu- 
lars specifically named; and hence, that while a married woman 
may convey or devise property under the act free from her hus- 
band’s control, nevertheless, if she die intestate, her husband will 
take her personalty as heir at common law. Ransom v. Nichols, 
22 N.Y. 110. The married woman act for the District of Col- 
umbia (16 Stat. L. 45) does nothing more than to allow a mar- 
ried woman to take and control “ her sole and separate property;”’ 
to convey and devise it; to sue and be sued “in all matters hav- 
ing relation to it.” The statute also expressly recognizes the fun- 
damental principle of the common law that, husband and wife be- 
jng one, can not traffic with eachother, when it excepts from its en- 
abling provision a “ giftor conveyance from her husband.” 

The common law has always regarded the family as the unit of 
society; the civil law the individual. Hence, at the civil law mar- 
riage was little more than a partnership into which indivduals 
could enter at will, the terms of which they could vary by agree- 
ment, the profits of which were to be the property of each, and the 
bands of which they might dissolve at pleasure. At the common 
law the family has always been regarded as a sacred entirety, with 
regard to which the rights and freedom and convenience and wishes 
of every person connected with it must yield. Its bands were in- 
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| and noconveyance to him could be devised which would elude her 


right to dower. If an injury was done to her inheritance he was 
| compelled to unite with her in her suit and assume the responsi¢ 
bility of its expenses, but if he died before judgment the action 
survived to her alone. If an estate was given to both or was ac- 
| quired by purchase, they took neither as joint tenants nor as ten- 
ants in common. For the common law regarding them as but one 
| person, held that they could not take by moieties and be both seized 
of an entirety ; that neither could sell without the consent of the 
| other, and that the survivors would take the whole. He was lia- 
| ble for her debts before marriage, though they were concealed from 
| him, and for them his goods might be sold and his body thrown 
into prison. He was bound to provide for her in a manner suita- 
ble to her condition in life, and if he abandoned her, or they sep- 
arated by consent, he lost not the liability, and when he sent her 
away he was said ‘‘to send his credit with her.’’ Nay, if she 
' abandoned him and returned, and he refused to receive her, hiS 
| liability nevertheless returned with her, and he might be sued for 
her support. Her frauds and torts committed during coverture 
‘were his jointly with her, though he were ignorant or absent when 
they were committed, and if they were done by her in his presence 
they were his alone. If the remedy sought was by imprisonment, 
though the wrong was exclusively hers, he only was liable to be 
imprisoned. . 
| When we pass from the relations of husband and wife to the 
office of attorney we find several responsibilities inseparable 
| from it which seem inconsistent with the holding of the office by 
|a woman. In cases of misconduct by an attorney be may be 
| attached by the court and imprisoned, but if the attorney were a 
married woman she might come in and say that the misconduct 
| occurred in her husband's presence, and that at common law it 
| was by his compulsion. She might misapply the funds of a cli- 
| ent, or be guilty of gross neglect or fraud, and the husband be 
| sued at common law for the wrong which she committed as attor- 
ney. In the case now before us it has been intimated that the ad- 
mission of the party is sought with the husband's knowledge, and 
that she may be appointed by his consent. But a court can not 
| make an exceptional rule which will apply to one party and not 
to another, nor can it change the existing law so as to hold a we- 
man to the full responsibility of an attorney, nor can it change 
the legal relations of husband and wife ‘“‘ by consent’’ any more 
than it can yrant divorces ‘‘by consent.” 
So far as the rule of this court is concerned it contemplates only 
the admission of men. - Its language is that “o counsel will be 
permitted to practice in the court unless he ts a man of good moral 
character.” It can not be denied that the masculine gender, 
| which is generally used in statutes, frequently embraces the fem- 

inine; but if a masculine word receives any such latitude of con- 
| struction it is when it is applied to those cases where law and cus- 
|tom recognize men and women as standing upon the same 





dissoluble, and the duties and obligations connected with it were , ground of right or responsibility, the general rule being that words 
to be scrupulously enforced. For an absolutely Christian and | are to be construed according to their usual meaning. Certainly 
moral community, whose property consists chiefly of land, the it is not obligatory on courts to construe them otherwise, unless 
common law in respect to marriage would still continue to be the that is made obligatory by legislation. There is no such legislation 
perfection of human reason. But the unhappy recurrence of | affecting this court or its rules, and certainly when our rules were 
drunken or profligate or spendthrift husbands with patient and in- , made the word “‘ man” was used in its usual and literal meaning, 
dustrious wives, and the great accretions of personal over real | and, so used, expressed all that the court then intended. : 
property, in modern times, have rendered some changes in the If the statute require that the owner of a city lot shall remove 
common law desirable, which are, for the most part, concessions | the snow from his sidewalk, it will be held to extend to men, wo- 
by the mass of society in favor of its unfortunate exceptions. The ; men and children; for the statute is directed indiscriminately to 
common law was notunmindful of the natural rights of women or | the owners of property, and pre-existing law and usage have re- 
of wives, but regarding the family as the unit of society, it wasin- garded the owners of property as liable to certain charges upon 
evitable that it should cast the burdens and responsibilities of it, without reference to their age or sex. But the word “‘ man” ina 
life upon its head, If the husband possessed land before mar- | statute exacting military service, would not be construed to in- 
riage, the wife by marriage instantly acquired an inchoate estate in | clude women, for the pre-existing law, that is to say, the estab- 
it for her future support. If he should acquire land after mar- | lished usages of society, have never regarded women as liable to 
riage, for the same reason it became in a measure subjected to her, | render such service. 
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For the same reason the word in the rule can not be held to in- 
clude women unless women have heretofore been regarded as ca- 
pable of filling this office. If the word “ man” in this rule can be 
enlarged, against all pre-existing usage, by the loose construction 
of a court, so as to include men and women, then the word man 
in a statute enforcing military service in like manner can be ex- 
tended at the will of the judiciary. Where a statute provides 
that all able-bodied citizens between certain ages shall perform mil- 


itary service, and then, like the conscription act, 3d March, 1863 | 
(12 Stat. at Large, 731, sec. 2), excepts a “father” in one case, a_ 


“son” in another, and a “brother” in a third, and finally de- 


clares ‘that no persons except such as are herein excepted shall | 


be exempt,” it would be within the discretion of a court to say 


that the statute included women in the term “ persons.” Th2 rule | 


of construction unquestionably is that a statute can never be ex- 
tended to a new subject-matter, nor used to alter what under pre- 
vailing usage exists, by giving to its words a meaning which, so 
far as regards that statute or that subject-matter, they were never 
before supposed to possess. If a judge could at his fancy so con- 


strue this rule of the court as to hold that women may be attor- 


neys, I do not see upon what legal ground he would be restrained 
from holding that they must be soldiers, for the difference be- 
tween the two is simply a distinction of taste or sentiment as to 
which the opinions of mankind change and vary. Some persons 
who regard women as eligible for admission to the bar would re- 


coil from exacting of them military service. Others would think | 


that both were equally beyond their sphere. I have been at the 
bar and in the military service, and my experience leads me to the 
conclusion that women are as well fitted for the one as for the 


other. Another person having had similar experiences may reach ' 


an opposite result. It is said that modern ideas have brought 
down many occupations within the reach of women which were 
supposed to belong exclusively to men; but in nothing have mod- 


ern ideas done so much of this leveling as in the art of war. In | 


the hand-to-hand conflicts of aatiquity wom:n were manifestly 
unable to cope with the physical natures of men, and from neces- 


sity were exempt. But hand-to-hand conflicts are as obsolete as | 


the wager of battle. The light breech-loading carbine demands 


activity rather than strength. Woman as a soldier would have | 
little to do besides marching and shooting and being shot. It is | 


said that a well-read, intelligent, honest woman will make a bet- 


ter attorney than an ignorant, vicious, unscrupulous man. This | 


is true; but it is equally true that a healthy, active woman will 
make a better soldier than a decrepit man. Some considerations 
of public policy also intervene in favor of the latter course, There 
may be occasions when the conscription of women as soldiers, if 
permissible at law, will seem to verge on absolute necessity ; but as 
to attorneys it can hardly be supposed that there will ever be a 
time when their scarcity will greatly endanger the public safety. 
These reflections 1 have indulged in, not from any serious appre 
hensions of their realization, but to illustrate how dangerously fal- 
lacious is the reasoning which invites a court to attempt the over- 
throw of existing law. 


It is not for the judiciary to intermeddie with the question as to 
what is or what is not the * proper sphere of womar.”’ It is enough 
for judges to know that her legal position is, by an unwritten law, 
interwoven with the very fabric of society, and that when society 
frames constitutions of government it places them upon a founda- 
tion of its own immemorial usages, which society can reconstruct, 
but as to which it may be doubted whether even the legislative 
power has authority to overturn. 

It is said in the argument that the whole subject of the admis- 
sion of attorneys is within the discretion of a court, but this is not 
strictly true. Admission to the bar constitutes an office. In the 


first days of attorneys of record the office existed only by appoint- 
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In both England and this country the power of appointment was 
conferrcd upon courts by statute. 4 Henry IV. chap. 18 ; New York 
constitution, 1777, sec. 27 ; in re Cooper, 22 N. Y. 80. The appoint- 
ment to the office by a court is ajudicial act. x parte Secombe, 
19 How, 9. Refusal to admit a person conceded to be properly 
qualified is a judgment subject to the reversal of an appellate court. 
Jn re Cooper. Disbarring an attorney is likewise a judicial act, in 
like manner subject to be reversed. Ex parte Heyfron, 7 How. 
Miss, 127. Courts of the United States for convenience recognize 
admission to the bar of state courts as proof of qualifications, and 
accept the introduction by a member of their own bar as testi- 
mony of personal and professional good character ; but these are 
merely evidence on which the court acts, and its action remains 
as before a judicial decision. x parte Garland, 4 Wall. 333. 

It is to be understood that the decision of this court does not rest 
upon those grounds which would make its judgment final. We 
do not, in legal etfect, pass upon the individual application before 
us, but refuse to act upon it for want of jurisdiction. Our decision 
| is not necessarily final, and there is express authority for saying 
that if we err the supreme court can review our error and give re- 


lief to the applicant by mandamus. Roberts’ Case, 8 Court: 


Claims, 118. The position which this court assumes is that under 
the laws and constitution of the United States a court is without 
power to grant such an application, and that a woman is without 
legal capacity to take the office of attorney. 

Motion DENIED. 


NOTE.—The above case will no doubt interest many of our readers. While 
| we are inclined to concur in the result reached, we cannot but regret that the 
legal obstacles which exist in the present state of the common law in this 
country to the admittance of married women to the bar, had not been more 
| fully stated. When we began reading the opinion we supposed that Mrs. 
| Lockwood was the wife of some federal judge, but on enquiry we learn that 
she is not the wife of any judge, but that her husband is a doctor of medicine. 
Form the outset of the opinion to its close, the reader can not fail to be im- 
pressed with the conclusion that the learned justice who pronounced the judg- 
ment of the court entertains very strong views upon the question, Indeed} 
the opinion can scarcely be said to be couched in that calm and dispassionate 
language which should characterize judicial argument. Where the learned 
| justice takes occasion to declare that “‘ for an absolutely Christian community, 
whose property consists chiefly of land, the common law in respect to mar- 
riage would still continue to be the perfection of human reason,” he utters an 
encomium upon the common law which eminent writers have uttered before 
| him, But it is nevertheless true that there are lawyers quite as enlightened who, 


| upon a comparison between the common and the civil law in their respective 
| treatment of married women, believe the former to be a little better than an 
| aggregation of barbarism. If we might resort to particular illustrations, as the 
| learned justice has done, we could point to the fact that, upon the death of the 
husband, the wife is entitled, for her support, to a life estate in one-third of 
his realty ; while upon the birth of a child capable of inheriting, the husband 
| becomes vested with an interest in a// of the wife's realty, which upon her death 
| ripens into a freehold for life. How this can be pronounced the perfection of 
| human reason, even as applicable to a purely Christian community, is more 
| than we can see. On the contrary, it seems the very essence of barbaric injus- 
| tice, un worthy of the jurisprudence of a nation which claims to be enlight- 
ened, but worthy only of the source from whence it derived its origin—worthy 
of the policy of the rude hordes which, from the frozen forests of Germany 
and of Scythia, descended like a curse upon the Roman world. 
‘The learned justice descends into particulars to explain what the common 
law was with reference to the status of married women, but he does not ex- 
| plain with equal clearness what her status is, nor does he present ina satisfac- 
| tory manner the disabilities under which she at present labors, which would 
prevent her from assuming the responsibilities of an attorney. If these had 
| been fully developed and properly presented, they probably would have been 
| foundinsuperable, But instead of clearly discussing this, the only /ega/ ques- 
| tion involved in the case, a.considerable portion of the opinion is devoted to 
| a discussion of the question of policy involved in it. Upon this question of 
| policy the opinion of the great mass of the legal profession will no doubt ac- 
cord with that of the learned justice, but there are some enlightened lawyers 
who think otherwise. But, however this may be, so long as the court profess 
to decide it, not as a question of policy or propriety, but as one of jurisdic- 


ment of the crown, and during our earlier history the power of tion, this part of the opinion appears to be quite irrelevant. More especially 


appointment was exercised exclusively by the colonial governors. 


would this remark seem to be applicable to that part of it which institutes a 
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comparison between women as lawyers and women as soldiers. Indeed, that | The Arkansas Imbroglio — Opinion of the Attor-— 
was little better than a sneer. mn ; ney-General. 

With reference to the doubt which the learned justice expresses whether 
even the legislative power has authority to overturn what society has estab- | The attorney-general has submitted to the president his opinion in the 
lished as the status of married women, we may be pardoned for suggesting | Arkansas case, wherein Elisha Baxter and Joseph Brooks, each claiming 
that it is generally supposed among lawyers that the enacting of a measure by | to be governor of the state, had made application to the president for aid 
the legislature is the highest evidence that it is in accordance with public pol- to suppress the insurrection. After quoting from the constitution of Ar- 
icy. Statev. Clark, 54 Mo. Webelieve that it has never been supposed in | kansas the section providing for the opening of and publishing of election 
this country that courts possess the power to declare a statute a nullity, un- returns for state officers, under which Baxter was declared governor, and 
less it is found to conflict with the written constitution—the organic law. We | the clause providing for contested cases, under which the lower house of 


may therefore indulge in the supposition that if congress should, in its wisdom | the assembly rejected Brooks’ petition for contest by the decisive vote of 33 
or folly, see fit to pass a law making married women eligible to the office of | 


attorney in the federal courts, even the Court of Claims might, on reflection, 
fee! obliged to succumb. 

It is to be observed that the opinion concludes that @ woman is without | 
legal capacity to take the office of attorney. It is perhaps to be regretted that 
the learned justice had not, in this concluding sentence, confined himself to 
the case in judgment—that of a married woman. Several courts, perhaps | 
oqually _ respectable = the Court of Cintas, have admitted singts — | determine the question presented, because exclusive jurisdiction in such cases 
to practice at their bar. This has been done by the federal court at St. Louis, | mio 

. “ | had been conferred on the general assembly by the constitution and laws of 
and also by that at Chicago. In the later court, before his honor Judge BLoD- : fp p "or 
2 . | the state. Brooks then brought suit against Baxter in the Pulaski Circuit 
GETT, a lady attorney appeared a few days since and won her maiden case. 


7 | Court under the civil code of Arkansas. Brooks states in his petition that he 
From the report of Ge in the Chicag gal News, as well as our | received more than 95,000 votes, and that Baxter received less than 30,000 


knowledge of the high standing of the court, np —- presume that it was | votes for governor, and after deciaring that Baxter has usurped the office, 
amy wen—ant bp eerenaining te tenteind: jadge <a“ sheet angen prays that it may be given to him by judgment of the court, and that he may 
ag inGotnee astowa:te the lew ot humanity, ous Oy aquest and gush Ge recover $2000, the emoluments of the office. This presented to the courts the 
[legal) question as soul to soul affordeth. SDT. | simple question of a contest for the office of governor. Baxter demurred to 
! the petition on the ground that the court had no jurisdiction of the case, and 

Right of National Banks to Sue in . the Federal prone on the no of April, the court, in sia of defendant's counsel, 
Courts where there is a Remedy in Equity to) | overruled demurrer, ~nd without further pleadings or any evidence in the case, 
Restrain the Collection of Illegal Taxes—Juris- rendered judgment for Brooks in accordance with the prayer and petition. 


* aes : : * | Brooks, within a few minutes thereafter, without process to enforce execution, 
diction of Federal Courts in Equity in such 
Cases “ | of said judgment, and with the aid of armed men, forcibly ejected Baxter and 


, took possession of the governor's office. On the next day after the judgment 


to g, the attorney passes to proceedings of Brooks in the courts, he in 
| substance says: 

Subsequently to the vote m the lower house, the attorney-general of Ar- 
kansas, upon petition of Brooks, applied to the supreme court of the state for 
a gue warranto to try the validity of Baxter's title to the office of governor, in 
which it was alleged that Baxter was a usurper, &c. That court denied the 
application upon the ground that courts of the state had no right to try and 





FIRST NATIONAL BANK OF OMAHA. NEBRASKA. v. THE | *?5 rendered Baxter's counsel moved to set aside, alleging among other things 


COUNTY OF DOUGLAS. NEBRASKA. AND EDWARD F as grounds therefor, that they were absent when the demurrer was submitted 
4 a . 2 aha 4 é . 
. . he ee ° | and final judgment rendered; that the judgment of the court upon overruling 
McSHANE, ITS TREASURER. 


the demurrer should have been that the defendant answer over, instead of 
United States Cireuit Court, District of Nebraska. | which final judgment was rendered without giving any time or opportunity to 
cig er E bef, q ‘ . | answer the complaint upon its merits; that the court assessed damages with- 

= bee | Roepe Ty, o> thy elves hg pm 00 0 the collection of | out any jury or evidence; and, finally, that the court had no jurisdiction over 
taxes levied by the commissioners for the defendant county, on behalf of | the subject-matter of the suit. But the next day this motion was overruled by 
the state of Nebraska and of the county, upon the capital stock of the | the court, when the president, in pursuance of a provision of the constitution 
plaintiff. of the United States, was called upon by the executive of the state to protect 

At the May term, 1872, a motion was made by Mr. Woolworth, counsel | it against domestic violence. It appears to be his duty to give the required 
for. the bank, to the court, Mr. Justice MILLER presiding, for an injunction, | aid, especially when there is no doubt about the existence of violence. But 
which motion was opposed by Mr. Cowen, counsel for the county, on the | where two persons claim to be governor, and make calls upon the president 
grotnd of want of jurisdiction. under the constitution, 1t becomes necessary for him to determine which of 

Mr. Justice MILLER held :— | the persons is the constitutional governor. The constitution of Arkansas is 
| decisive of this question as between Baxter and Brooks. According to the 
constitution and laws of the state, the votes for governor were counted, and 


2. A part of the taxes sought to be restrained being for the state of Nebras- | Baxter declared elected, and he at yoann —_ duly oe rated. ) 
. : | Assuming that no greater effect is to be given to counting the votes in the 
ka, and the county treasurer being by the revenue law of the state required , ; adn a 
: | presence of the general assembly than ought to be given to similar action by 
to pay the same into the state treasury when they are collected, and no pro- sain : . . 
= . : . . any board of canvassers, yet, when it comes to decide a question of contest, 
vision being made by law for an action or other proceeding against the state 


ee _ the general assembly is converted by the constitution into a judicial body ; its 
for the recovery of them back if illegally exacted, the plaintiff has no ad- judgment is as conclusive and final as is the judgment of the supreme court of 


equate remedy at law, and equity will intervene by injunction to restrain | the state on any matter within its jurisdiction. The parties to such contest 
their collection. plead and produce evidence according to practice provided in such cases, and 

3. When a county treasurer holds one warrant in which he is commanded | the controversy is invested with the forms and effect of a judicial procedure. 
to enforce payment of both state and county taxes, which fora common Mr. Brooks gpa to claim that when the contest for governor is decided 
reason are illegal, equity, having jurisdiction to restrain the treasurer from by the general bly, the defeated party may treat the decision as a nul- 
enforcing the payment of the state taxes, may proceed to the determination | lity and proceed de nvvo inthe courts. This makes the constitutional provi- 
of the validity of the county taxes as well, and restrain them also. sion as to contest of no effect, and proceedings under it an empty form. 

4. The First National Bank of Omaha filed its bill against the county of Looking at the constitution alone, it appears perfectly clear that the courts of 


Douglas and its treasurer, to have it declared that taxes for 1870 and 1871, ‘Be State have no right to try the contest about the office of governor, but that 
levied by the state of Nebraska and the county of Douglas upon the capi- | exclusive jurisdiction over that question is invested in the general assembly. 
There is a decision made by the supreme court upon the precise question 


tal stock of the bank were illegal, anf to restrafh tint officer “ from mak- bpeeticneell ‘te’ Gas quseet Goudie + Gunton: Bony wene-eundilets ter dete 

ing distress upon the property of the plaintiff as he threatened to do, and | auditor on the same ticket with Brooks. Wheeler, his competitor, was declared 

from all other proceedings to enforce the payment ”’ of thetaxes. On mo- | elected by the g l assembly. Berry then brought suit under 3 525 of the 

tion for an injunction the defendant objected to the jurisdiction of the court | | code, in the Pundit Cissdhh Coun to recover Godin Weta applied to 

as a federal court, and also as a court of equity. He/d,that there was ju- | | the supreme court for an order to restrain proceedings, and that court issued 

risdiction to entertain the bill and allow an injunction. | a.writ of prohibition forbidding said court to proceed, on the ground that it 
4 a ai INJUNCTION ALLOWED. | had no jurisdiction in the case as to the questions of law involved, 


{ 


1. National banks may, by reason of their character as such, sue in the 
federal courts. 
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The cases of Berry and Brooks are exactly alike. That this circuit court | 
should have rendered judgment for Brooks, under t!.ese circumstances, is sur- 
prising, and it is not too much to say that it presents a case of judicial insub- | 
ordination which deserves the reprehension of every one who does not wish to | 
see public confidence an uncertainty, and the good faith of judicial proceed- | 
ings wholly destroyed. ' 

Taking the provision of the constitution which declares that contested elec- 
tions about certain state officers, including governor, shall be determined by 
the general assembly, and that provision of law which says all contested elec- 
tions of governor shall be decided by the legislature, and decisions of the su- | 
preme court affirming the exclusive jurisdiction of that body over the subject, 
and the conclusion irresistibly follows that said judgment of the circuit court 
is void. A void judgment binds nobody. Section 525 of the code, under | 
which this judgment was rendered, is no doubt intended to apply to county | 
and other inferior cfficers, for which no provision is elsewhere made. 

Respecting the claim that Brooks received a majority of votes at the election, 
it must be said that the president has no way to verify that claim. If he had | 
it would not. in my opinion, under the circumstances of this case, be a proper | 
subject for his consideration. Perhaps, if everything about the election was in 
confusion and there had been no legal count of votes, the question of major- | 
ities might form an element of discussion. But where, as in this case, there | 
has been a legal count of votes, and the tribunal organized by the constitution | 
ofthe state for that purpose has declared the election, the president ought not 
to go behind that action to look into the state vote. Frauds may have been | 
committed, but unhappily there are few elections where partisan zeal runs high 
in which the victorious party, with more or less of truth, is not charged with 
acts of fraud. 

There must be anend to this controversy upon the subject. It would be dis | 
astrous to allow the proceedings by which Brooks obtained possession of the 
office to be drawn into precedent. ‘There is not a state in the Union in which 
they would not produce conflict, and probably bloodshed. They cannot be 
upheld or justified upon any grounds, and, in my opinion, Baxter should be | 
recognized as the lawful executive of the state of Arkansas. 


Since the foregoing was written the attorney-general says : 


I have received a telegraphic copy of what purports to be the decision of 
the supreme court of Arkansas, delivered on the 7th instant, from which it ap- 
pears that the auditor of state, upon requisition of Brooks, drew his warrant on 
the treasurer for the sum of $1000, payment of which was refused. Brooks 
then applied to the supreme court for a writ of mandamus upon the treasurer, 
who set up by way of defence that Brooks was not gove:nor of the state, to | 
which Brooks demurred, and thereupon the court says: 

“ The only question that we deem it necessary to notice is, ‘ Did the circuit | 
court have jurisdiction to render judgment in the case of Brooks v. Baxter?’ | 
We feel some delicacy about expressing an opinion upon the question pro- | 
pounded, but under the pleading it has to be passed upon incidentally if not | 
absolutely determining whether the relator is entitled to the relief asked for. 
His right to the office, if established at all, is established by judgment of the 
circuit court of Pulaski county We are of opinion that the circuit court had | 
jurisdiction on the subject-matter, and its judgment appears to be regular and | 
valid; Having arrived at these conclusions, the demurrer is overruled and the 
writ of mandamus will be awarded as prayed for.” 

To show the value of this decision it is proper that I should make the fol- 
lowing statement: On the 2oth of April Brooks made formal application to 
the president for aid to suppress domestic violence, which was accompanied 
by a paper signed by Chief Justice MCCLURE and Justices SEARLE and 
STEPHENSON, in which they stated that they recognized Brooks as governor ; 
and to this paper is also appended the name of Page, the respondert in the 
above named proceedings for mandamus. Mr. Page, therefore, did not re- 
fuse to pay the warrant of the auditor because he did not recognize Brooks as 
governor, but the object of his refusal evidently was to create such facts as were 
necessary to make a case for the supreme court. Accordingly pleadings were 
made up by parties both of whom were on the same side in the controversy, 
and the issue so made was submitted to the judges virtually pledged to give 
the decision wanted; and there, within the military encampment of Brooks, 
they. hurriedly but with delicacy, as they say, decided that he is governor—a 
decision in plain contravention of the constitution and laws of the state, and in 
direct conflict with two other recent decisions of the same court deliberately 
made. 

: | refrain from comment. More than once the Supreme Court of the United 
States has decided that it would not hear argument in a case made up in this 
way, and a decision obtained under such circumstances is not recognized as 
authority by any respectable tribunal. No doubt this decision will add to the 
complications and difficulties of the situation, but it does not affect my judg- 
.mentvas to the right of Baxter to the office of governor until it is otherwise de- 
cided upon. i 
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| ing recently fallen due, have been protested for non-payment. 
| was authorized to offer in exchange for them a new issue of twenty-year 


| company—having received and sold the bonds—is being discussed. 
| company holds that in merely transferring these securities it did not be- 
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heme News and Notes. 


—THE Supreme Court of Missouri adjourned its St. Louis term on Mon- 
| day last after delivering opinions in forty-three cases. These we shall 
| hereafter abstract or publish in full, according to their importance, as fast. 
as our space will permit. 


—JupGe Woopkrurr, of the United States Circuit Court, and Judge 
Wituiam E. Curris, of the Superior Court, have accepted an invitation 
of the faculty of Yale College to pass upon prize essays to be presented by 


| te senior class of the law school of that college. 


—WE have seen in the Nashville Republican Banner a letter of Hon. 
Philip Lindsley, of Nashville, taking strong grounds, and assigning his rea- 


| sons at length, in favor of calling a convention to amend the constitution 


of that state. We understand that a erable portion of the public 
press are taking ground in favor of a ention. There are doubtless 
defects in the constitution of that state, but they relate to subjects political 
rather than legal in the’r character. 


—THE Fimancier says that the attorney-general of Wisconsin has given 
the opinion that the new law regulating railroad charges is constitutional, 
and it is reported that measures will be instituted to enforce obedience to 
it. On the other hand, it is understood that Messrs. Evarts, Hoar, B. R. 
Curtis, and other eminent counsel, have advised the Milwaukee & St. Paul, 
and Chicago & Northwestern companies that the law cannot stand if brought 
before the courts. It is probable that a test case will be made with these 
| companies, which will virtually decide the constitutionality of the tariff 


| laws of Illinois and other Western states as well as that of Wisconsin. 


—NEW ORLENS city bonds of 1854, originally issued in excharge for 
| the stock of the New Orleans, Jackson and Great Northern R. R. Co., hav- 
The city 


bonds, or the new consolidated-loan seven-per-cent. gold bonds, but hold- 
ers refused both these offers, and now the secondary liability of the railroad 
The 


come liable for them. So far as we know, the question of such liability has 
not been thoroughly determined, and this case, if brought before the courts, 


| as now seems probable, will become of great interest to all holders and 


dealers in coupon bonds.— 7he Financier. 


—THE fruits of repudiation are already becoming visible in the action 
| of the foreign bondholders in attempting to divert capital from the devel- 


opment of the valuable coal and iron interests of Virginia. The com- 


| missioners sent to London for that purpose had succeeded in interesting 


| not only English capital but English miners in the enterprise. But just as 
these projected arrangements were being completed, a circular was issued 
| discouraging in every way such investment, and declaring it a measure of 
common prudence to abandon it because no private investment can be safe 
where the obligations of justice, morality and law are set at defiance by 
the community, as disclosed in the refusal of Virginia to pay the interest on 
her bonded indebtedness. Not only is the London council prepared to 
oppose the investment of English capital in states where unpaid princi- 
pal and interest is claimed, but they have invoked the attention of their 
continental allies to the same. 


—THE 54th volume of New Hampshire Reports promises to be one of 
the most valuable that has been published in this country for many years. 
It will contain four very important cases, respectively known as the 
«Church Case,” the “‘ Exemplary Damage Case,” and the “ Mortgage Trust 
Case.” It is understood that the first will take at least 250 pages of the 
volume ; the second, 50 pages; the third, 100 pages, and the fourth 50 
pages. These will be followed by what is known as the “ Mink Case ”— 
a case arising in a comparatively trivial circumstance, but in which the 
court (Dog, J., delivering the opinion) discuss the law in relation to the 
defence of property, more exhaustively, perhaps, than it has ever been dis- 
cussed in any other case. An idea of the thoroughness with which the 
judges of the Supreme Judicial Court of New Hampshire do their work 
may be inferred from the fact that Judge Dok consumed six solid months 
in the preparation of his dissenting opinion in the “Church Case,” ex 
hausting every authority he could find bearing upon the question. 











